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INTRODUCTION

Defendant-appellant, the United States, respectfully submits this brief in
response to the Court’s Order of March 19, 2010, grantmg our petition for rehearing
en banc, vacating the Panel decision, and directing further briefing concerning the
three issues addressed below.

QUESTIONS PRESENTED

1. Is the Federal Deposit Insurance Corporation (“FDIC”) a non-appropriated
fund instrumentality (“NAFI”)?

2. If the FDIC is a NAFL, what is the effect upon the jurisdiction of the Court of
Federal Claims over this suit against the United States?

3. What is the appropriate standard for determining whether an entity is a NAFI?
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FACTUAL BACKGROUND

j The 1982 Merger

The transaction at the heart of this lawsuit was a 1982 merger between
Philadelphia Savings Fund Society (“Meritor”)' and Western Savings Fund Society
(“Western™), Pennsylvania state savings banks. See A400793-94. Meritor and
Western were regulated primanly by the Commonwealth of Pennsylvania, and the
FDIC — rather than the Federal Home Loan Bank Board (“FHLBB”) or the Federal
Savings and Loan Insurance Corporation (“FSLIC™) ~ insured the deposits of each
institution, and was thus the primary Federal regulator. Slattery v. United States, 53
Fed. Cl. 258, 263-64 (2002) (“Slattery [I’"). Mentor and the FDIC entered into an
assistance agreement and executed a memorandum of understanding (“1982 MOU™)
in which the FDIC agreed that it would not object, for “accounting” purposes, to
Meritor’s treatment of the difference between the liabilities assumed and the market

value of Western’s assets, less reserves, as goodwill.” A400947; A401015-16.

: Philadelphia Savings Fund Soclety was renamed Meritor Savings Bank
(“Merntor) in 1986.

2 This matter is different from the so-called “Winstar cases” (Umted States v.
Wingtar, 518 U.S. 839 (1996)), because the enactment of the Financial Institutions
Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, 103 Stat.
183 (“FIRREA™), did not affect the treatment of the goodwill created in the
transaction. Instead, Meritor was permitted to include the goodwill from the
transaction in regulatory capital until the day it was seized in December 1992.

2
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By 1988, Meritor’s asset quality had deteriorated significantly. Meritor’s
weakened operating condition, compounded by its management’s poor strategic
decisions, led to increased regulatory scrutiny by the FDIC. As a result, in 1988, the
FDIC and Meritor entered into a new memorandum of understanding (“1988
MOU™). The 1988 MOU required Meritor to elevate its capital ratio by the close of
1988, or to increase its tangible capital by the end of March 1989. A000033-34.

Meritor did not achieve either of these goals and fell below its minimum
regulatory capital requirement. The FDIC encouraged Mernitor to raise capital and, to
that end, approved Meritor’s sale of two-thirds of its branches and deposits in early
1990. A000035. As Meritor’s condition did not improve matenally, in 1991 the
FDIC and Meritor entered into an agreement (“1991 Agreement”) setting Meritor’s
minimum regulatory capital ratios as much as 2.5 percent greater than that required
by regulations. A000052.

After the 1991 Agreement, Meritor continued to perform poorly. Meritor was
unable to propose an acceptable capital plan to the FDIC, and as a result, the FDIC
revoked Meritor’s Federal deposit insurance. Pennsylvania state authorities seized

Meritor on December 11, 1992, A000013.
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II. The Lawsuit In The Court Of Federal Claims

In 1993, Meritor’s shareholders, through representative Frank Slattery, sued
on behalf of the institution. Slattery’s derivative suit alleged various costs associated
with a purported breach — in 1992 — of the 1982 contract between the FDIC and
Meritor. In essence, Slattery alleged that (1) the Government had entered into a
contract with Meritor in connection with its acquisition of Western; (2) the alleged
contract promised that Meritor could record goodwill and amortize the goodwill over
15 years; and (3) Meritor’s seizure in 1992 breached the alleged contract.

A.  The Trial On Liability

In 1994, the Court of Federal Claims (1) ruled that the shareholders had
standing to bring a derivative claim on Meritor’s behalf; and (2) set trial to determine
whether Meritor’s seizure breached an agreement between the FDIC and Meritor.

Slattery v. United States, 35 Fed. Cl. 180, 183-86 (1996) (“Slattery I”). Slattery

amended his claims in 1996 to allege that the FDIC’s 1988 and 1991 demands that
Meritor raise its minimum capital levels also breached the 1982 agreement.
A600016.

The Court of Federal Claims held a trial on liability between October 1999 and

February 2000.
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On April 9, 2001, before a decision had been rendered upon liability, we filed
a motion for judgment on the pleadings, asserting that Slattery’s complaint should be
dismissed because the Court of Federal Claims lacked jurisdiction to entertain
Slattery’s breach of contract claims. We explained that the alleged contract and
breach involved the FDIC acting 1n its capacity as an insurer of state-chartered
savings banks, We explained that, thus, the FDIC had acted as a non-appropriated
fund nstrumentality (“NAFI”), and was therefore outside Tucker Act jurisdiction.
A600084.

In an August 2002 opinion, the trial court denied our motion to dismiss for
lack of jurisdiction. The court reasoned that when Congress created the FDIC in
1933, the legislature appropriated funds to the FDIC to buy stock. The court
concluded that this reflected Congress’s intent that the Bank Insurance Fund (“BIF™)
— the instrumentality at issue in this case — be a continuing appropriation. Slattery T1,
53 Fed. Cl. at 272-74. The court also relied upon (1) resolutions suggesting that
Congress would appropriate funds if BIF funds were exhausted; and (2) Congress’s
creation of statutory backup appropriations for other FDIC insurance funds. The
court concluded that this reflected Congress’s contemplation that appropriated funds
would be used for the BIF if needed. Id. The trial court held, therefore, that it

possessed junisdiction. Id. at 274,
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Turning to the merits of the liability trial, the court concluded that the 1982
agreement had been breached. The FDIC had counted Meritor’s goodwill for
regulatory capital purposes from 1982 until the savings bank was seized by state
authorities in 1992. Nevertheless, the court held that the FDIC’s requirement —
specified in the 1988 MOU and the 1991 Agreement — that the bank maintain higher
minimum regulatory capital than regulations required of financially healthy banks
constituted breaches of contract. The court then held that Menitor’s 1992 seizure by
Pennsylvania state authorities constituted a third breach. Slattery IT, 53 Fed. Cl. at

290.

B. The Trial On Damages And Post-Damages Proceedings

After a trial on damages, the trial court awarded (1) expectancy damages of
$276 million for Meritor’s purported stock market valuation at the time of the 1988
breach; and (2) $28,393,059 in “wounded bank™ damages, which included claims for
transaction costs for various restructuring transactions. Slattery v. United States, 69
Fed. Cl. 573, 579-81, 585-86 (2006) (“Slattery III*"). The trial court rejected
Slattery’s restitution claims for the FDIC’s hypothetical savings resulting from the
avoided liquidation costs and earnings upon those savings, but awarded $67,340,000
as “non-overlapping” restitution damages, purportedly being the net amount of

various payments provided by the parties to each other or as repayment of a loan to
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the Federal Reserve. Id. at 586-87.

On October 11, 2006, the trial court 1ssued its final order on damages, ordering
that the $371 million “shall be paid net of any receivership claims.” Slattery v.
United States, 73 Fed. CL 527, 531 (2006) (“Slattery IV™).

We sought reconsideration of the court’s failure to dismiss Count II of
Slattery’s complaint (alleging that the 1991 Agreement “proximately caused” the
state of Pennsylvania to seize the bank) and clarification of the judgment’s
receivership and tax “gross-up” provisions. The trial court denied the motion for
reconsideration, but revised its final order by declaring Count II moot. A000003.

As to the motion for clarification, the court stated that (1) because the receivership’s
tax lability upon the damages award was unknown, Slattery could file a motion
under Rule 60(b)(6) of the Rules of the Court of Federal Claims later if the receiver
ultimately paid taxes; and (2) it intended for the $371 million in damages “to be paid
outside the statutory distribution scheme as advanced by the Government in

121U.8.C. § 1821(d)(11).” A000002-03.
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ARGUMENT

I. The FDIC Is A NAFI

A. The Law Of NAFI

The law of non-appropriated instrumentalities emerges from two core tenets of
Amencan jurisprudence. The first is that, “[jJurisdiction over any suit against the
Government requires a clear statement from the United States waiving sovereign
immunity, together with a claim falling within the terms of the waiver.” United
States v. White Mountain Apache Tribe, 537 U.S. 465, 472 (2003). A “waiver of
sovereign immunity must be unequivocally expressed 1n statutory text,” Lane v.
Pena, 518 U.S. 187, 192 (1996), and “strictly construed, in terms of its scope, in
favor of the sovereign.” Dep’t of Army v. Blue Fox. Inc., 525 U.S. 255, 261 (1999);
see also Aleyska Pipeline Serv. Co. v. Wilderness Soc., 421 U.S. 240, 256-57

(1975); Library of Congress v. Shaw, 478 U.S. 310, 321 (1986). ‘Absent such a

waiver, the Government is “immune” from suit. Shaw, 478 U.S. at 314; see also

Marathon Qil Co. v. United States, 56 Fed. Cl. 768, 770 (2003) (“money damages

cannot be recovered against the United States unless the government has waived its

soverelgn immunity.”).
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The second tenet relates to the first and is germane to the Court of Federal
Claims’ jurisdiction. The Tucker Act confers jurisdiction in the Court of Federal
- Claims “against the United States founded either upon the Constitution, or any Act
of Congress or any regulation of an executive department, or upon any express or
implied contract with the United States.” 28 U.S.C. § 1491 (a)(1). Jurisdiction
under the Tucker Act 1s *limited, however, by the general requirement that

judgments awarded against the government be paid out of appropriated funds.” Core

Concepts of Florida, Inc. v. United States, 327 F.3d 1331, 1334 (Fed. Cir. 2003)
(citations omitted); see 28 U.S.C. § 2517 (“Except as provided by the Contract
Disputes Act of 1978, every final judgment rendered by the United States Court of

Federal Claims against the United States shall be paid out of any general

appropriation therefor[.]”); see also Williams v, United States, 289 U.8. 553, 562-63
(1933) (discussing Congress’s creation of the Court of Claims with the qualification
that “no money shall be paid out of the treasury for any claim passed upon by the
court of claims till after an appropriation therefor shall be estimated for by the
Secretary of the Treasury”).

These considerations manifest when suit is brought against Government

activities that receive no Federal appropriations. See, e.g., Standard Oil Co. of

California v. Johnson, 316 11.S. 481, 484-85 (1942) (the “government assumes none
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of the financial obligations of the [Army and Air Force Exchange Service]”). If
Congress did not stipulate that Federal funds may be used to pay a judgment against

a Government instrumentality, the Court of Federal Claims does not possess

jurisdiction to hear the claim. See Wolverine Supply. Inc. v. United States, 17 CL

Ct. 190, 192-93, n.4 (1989) (reading Congress’s 1970 amendment to the Tucker Act
as a reflection that Congress “intended that sovereign immunity was to remain as to
all [NAFIs] except for military exchanges”). “The theory has been that, since [Court
of Claims’] judgments are paid only from appropriated funds, in order to be
actionable here the transaction sued upon must be one whach, in the contemplation of

Congress, can obligate public monies.” Interdent Corp. v. United States, 488 F.2d

1011, 1013 (Ct. Cl. 1973). “In other words . . . if the underlying obligation was
unfunded, Congress did not intend to waive sovereign immunity from a suit based

upon a breach of that obligation.” El-Sheikh v. United States, 177 F.3d 1321, 1324

(Fed. Cir. 1999).

Thus, no jurisdiction vested in the Court of Federal Claims for lawsuits against
Government instrumentalities such as the Federal Housing Finance Board, Furash &

Co. v. United States, 252 F.3d 1336 (Fed. Cir. 2001), the United States Mint, Ains

Inc. v. United States, 365 F.3d 1333 (Fed. Cir. 2004), Federal Prison Industries, Core

Concepts, 327 F.3d at 1335-37, and the Board of Governors of the Federal Reserve

10
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System, Denkler v. United States, 782 F.2d 1003 (Fed. Cir. 1986), because Congress

did not appropriate funds to pay judgments rendered against these entities.
The Supreme Court first addressed the law of NAFT in 1976. See United
States v. Hopking, 427 1.8. 123, 125 n.2 (A NAFT i3 an instrumentality “which does

not receive its monies by congressional appropriation.”); se¢ also Army and Air

Force Exchange Service v. Sheehan, 456 U.S. 728, 733-34 n.4 (1982). In Hopkins,

the Court considered the status of the Army and Amr Force Exchanges (“AAFES™),
which were privately funded and yet considered Government entities. The Court
observed that, “[t]he non-appropriated fund starus of exchanges places themin a
position whereby the Federal Government, absent special legislation, does not
assume the obligations of these exchanges in the manner that contracts entered into
by appropriated fund agencies are assumed.” Hopkins, 427 U.S. at 127; see Keetz v.

United States, 168 Ct. Cl. 205 (1964); Kyer v. United States, 369 F.2d 714 (1966).

This Circuit and the Court of Federal Claims shaped and refined this core
principle of NAFI doctrine. These approaches were encapsulated in Ains, 365 F.3d
at 1333, where this Court set forth a test for NAFI status: an activity 1s a NAFI if
(1) it does “not receive its monies by congressional approprniation[;]” (2) it denves its
funding “primarily from [its] own activities, services, and product sales{;]” (3) it

could not be funded by appropriated funds, absent a statutory amendment; and

11
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(4) there was “a clear expression by Congress that the agency was to be separated
from general federal revenues.” 365 F.3d at 1340-41.

B. The FDIC And The Bank Insurance Fund

Congress created the FDIC in 1933 to restore public confidence m the banking
system. See http://www.fdic.gov/bank/historical/brief/brhist.pdf at *1, 21-32. The
FDIC’s initial insurance fund, the Permanent Insurance Fund {(“PIF”), was
established by the 1935 Banking Act (“1935 Act”), 49 Stat. 694. See 12 U.5.C.

§ 1821(a)(5)(B).

The instrumentality at issue in this case is the Bank Insurance Fund (“BIF”).”

In 1989, the BIF was created and acquired all of the PIF’s assets and lhiabilities. See

12 U.S.C. § 1821(a)(5)(B) (1994); see also Pima Fin. Servs. Corp. v. Intepmountain

Home Sys., Inc., 786 F. Supp. 1551, 1557-58 (D. Col. 1992) (discussing 1989

changes). The BIF supports the FDIC when it insures state-chartered banks, among ‘

3 The BIF was the instrumentality before the Court of Federal Claims when it
considered the NAFI issue. See Slattery II, 53 Fed. Cl. at 272. Subsequent to the
trial court’s decision, section 2101 of the Federal Deposit Insurance Reform Act of
2005 (Pub. L. 109-171) required the FDIC to merge the BIF and SAIF into the
Deposit Insurance Fund (“DIF”) by July 1, 2006. The merger occurred on March
31, 2006. See 71 Fed. Reg. 20524 (Apr. 21, 2006). The merger does not alter or
otherwise affect the arguments presented here, however, as the DIF (like its
predecessors the PIF and BIF) has never received a Congressional appropriation.
For purposes of clarity and consistency, in this brief we use name of the
instrumentality addressed by the trial court — the BIF.

12
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other institutions. Mertor was a state-chartered bank that was insured by the FDIC,
and plamntiff has sued the FDIC in this capacity.

Important for the purpose of this appeal is the understanding that Congress has

established separate funding activities to support other financial insurance accounts.
FIRREA directed that the FDIC insure institutions, or successors to institutions, that
were formerly insured by the FSLIC, in addition to institutions traditionally msured
by the FDIC. FIRREA also stipulated that BIF banks included those depository
institutions whose accounts were insured by the FDIC on the day before August 9,
1989 (when FIRREA was enacted). In other words, these mstitutions’ deposits were
insured by the BIF. 12 U.S.C. § 1817()(3)XA), (D(4). By contrast, savings
associations whose accounts were insured by the FSLIC on the day before August 9,
1989, on that date became members of the Savings Association Insurance Fund
(“SATF”). 12 U.S.C. §§ 1814(a)(2), 1817(1)(3)(B), (N)(5). The BIF and the SAIF are
funded by assessments paid by BIF and SAIF members, respectively. See 12 U.S.C.

§ 1817(b).

Congress has enacted statutory Treasury backup provisions for other funds

managed by the FDIC (as well as funds managed by other regulatory agencies)
relating to institutions that were insured by the FSLIC prior to FIRREA’s enactment.

See 12 U.S.C. § 1441a(h) (backup for Resolution Trust Corporation (“RTC™));

13



04-30-2010  07:59pm  From=-CAC| 20z 408 B257 T-BBS  P.024/043  F-480

12 U.8.C. § 1441b(e)(7)(E) (backup for Resolution Funding Corporation (“RFC™));
12 U.S.C. § 1821(a)(6)(D) (limited backup for SATF); 12 U.S.C. § 1821a(c)(1)
(backup for FSLIC Resolution Fund (*FRF”’)). By contrast, Congress established no
such Treasury backup provision for the BIF.

C. The FDIC Is A NAFT Under The Extant Test

The FDIC is a NAFI. As the Court of Federal Claims’ jurisdiction is limited
to “cases in which appropnated funds can be obligated,” it does not extend to suits
arising from NAFT transactions. Applying the standard set forth in Ains, the FDIC
acted as a NAFI in this instance because (1) it did “not receive its monies by
congressional appropriation{;]” (2) it derived its funding “primarily from {its] own
activities, services, and product sales[;]” (3) there is no situation in which
appropriated funds could be used to fund the FDIC; and (4) there was *“a clear
expression by Congress that the agency was to be separated from general federal
revenues.” 365 F.3d at 1340-44.

1.  The BIF Does “Not Receive Ifs Monies By Congressional
Appropriation”

At no time since the FDIC’s inception has Congress appropriated funds for the
FDIC to pay breach of contract claims. At no time since the FDIC’s inception has

Congress authorized payment from the Treasury for this purpose.
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The legislation that established the FDIC — section 8 of the 1933 Act, as
amended by section 101 of the Banking Act of 1935 (1935 Act”) - provided an
initial capitalization of the FDIC through stock subscriptions by the Treasury and the
Federal Reserve Banks. 48 Stat. 168, 168-69, 49 Stat. 686, 687-89. This was not a
permanent appropriation, however. Congress mitially provided funds solely to
permit the FDIC to acquire its own stock. Pub. L. No. 363, 61 Stat. 773 (1947).
Fifteen years later, the proceeds of this subscription had been reimbursed to the
Treasury, pursuant to Public Law Number 363, 61 Stat. 773 (1947). As this Court
has explained, Congress’s initial provision of funding to an instrumentality is “of no
consequence to [NAFT] analysis” because “it says nothing of Congress’s intentions

concerning the funding of [that activity’s] operations.” Core Concepts, 327 F.3d at

1335-36.

Congress prescribed that the FDIC’s permanent source of funding be derived
from deposit insurance premiums assessed against insured institutions. 48 Stat. 179,
49 Stat. 687-89. The FDIC’s financing, from its inception until the enactment of the
Federal Deposit Insurance Act of 1950, 64 Stat. 873 (1950 Act™), is described in a

report of the House Cornmittee on Banking and Currency:
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